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CONSTITUTIONAL CONTROL 


A method of federal-state action for labor 
legislation is suggested. 


By JOHN A. CHAMBLISS 


Former member, Tennessee Senate 


dissent, the Supreme Court of the 

United States struck a telling blow at 
the theory that control of manufacturing con- 
ditions can only be effected by the state where 
the factory is located. It upheld a law of Ohio 
regulating the conditions of work in Alabama 
under which shirts to be sold in Ohio were 
made. Congress had enacted legislation per- 
mitting Ohio to act in this manner. Thus, con- 
trol by joint federal-state action became an ac- 
complished fact. This decision, though almost 
unnoticed, is of utmost significance for those 
who believe our federal system a sound, flexible, 
and yet effective government. It is the sign post 
to a cooperative industrial control of more im- 
portance than any decision ever rendered by the 
Supreme Court of the United States. 


O n March 2, 1936, in an opinion without a 


Home rule 


“States’ Rights” is probably a mere shibboleth 
or fetish to some. To others it may be a good 
idea prostituted as a cover for unfair trade prac- 
tices. But may it not also be another way of 
saying “Home Rule” for an increasing number ? 
And Home Rule is no more than a name for a 
“political principle in accordance with which a 
city, province, or state enjoys self government in 
its internal affairs.” We do not know what in- 
ternal affairs can best be governed locally. No 
catalogue of them can be accurate. Many hesi- 
tate to confide in Congress the regulation of in- 
dustry. Our inexperienced imaginations are un- 


able to picture just what the result would be. 
So it is desirable to point a way to what is con- 
ceived to be a method of regulation by joint state 
and federal controls. 


Sources of information 


Every legislator knows the necessity of au- 
thoritative references, and so I am offering some 
to those interested in “original sources.” To test 
all that follows, either before reading or after, is 
easy. In any law library and in many a lawyer’s 
office or through any legal publisher, you may 
procure for a quarter of a dollar any of the re- 
ports referred to. These cases are Whitfield v. 
Ohio, 56 Supreme Court Reporter 532 (297 
U. S. —), Baldwin v. Seelig, 294 U. S. 511, 
Panama Refining Co. v. Ryan, 293 U. S. 388, 
Clark Distilling Co. v. Western Maryland Rail- 
road Co., 242 U. S. 311, and Leisy v. Hardin, 
135 U. S. 100. 

Six, dozen men’s chambray work shirts af- 
forded the vehicle on which the Supreme Court 
of the United States brought to our federated 
government a constructive idea. The case about 
these shirts apparently decides the question 
about industrial control. 

The seventy-two chambray work shirts were 
made in an Alabama prison by convicts. But 
they were not made to be worn by convicts in 
that prison. They went in “commerce between 
the states” to Ohio for sale. Ohio did not desire 
that kind of commerce between the states. Ohio 
did not want convicts in other states who were 
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certain of lodging, food and clothing, to com- 
pete with its breadwinners exposed to the 
world’s vicissitudes. So it passed a law in 1933, 
to be effective after January 19, 1934, forbidding 
the sale in Ohio of prison-made goods. Ohio 
fixed upon the effective date because its legis- 
lators recognized that its federal relationship 
made it powerless to act alone. Ohio legislators 
knew that Congress had, on January 19, 1929, 
passed an act, to be effective five years from its 
date, providing that prison-made goods should, 
even when transported in commerce between 
the states, “be subject to the operation and effect 
of the laws” of any state forbidding their sale 
as though manufactured in the state so object- 
ing. Congress had postponed the time of ef- 
fectiveness in order to permit readjustments. 

The prison-made goods from Alabama were 
sold by Asa H. Whitfield, who was duly fined 
according to the Ohio law. The case finally 
reached the Supreme Court of the United States, 
was decided March 2, 1936, and is reported as 
Whitfield v. Ohio. It is a recognition of the 
flexibility of our federal system, an approval of 
keen thought and ingenuity, of capitalization 
on the flexibility of our Constitution. It spells 
out, in but a few pages, that “States’ Rights” 
may mean something after all. Alabama may 
permit its convicts to make shirts and may per- 
mit the sale of them within its borders, and 
Congress cannot interfere. Goods manufactured 
in and sold in Alabama are free from congres- 
sional power. But the decision also says plainly 
that Ohio has “States’ Rights” which are recip- 
rocal to those of Alabama. The shibboleth or 
fetish of commerce between the states—com- 
monly termed “interstate commerce”—cannot 
be used to secure immunity if Congress sees 
that immunity involves prostitution of its power 
over interstate commerce. 


Congress must act 


Ohio has the right to prevent the sale of 
prison-made goods, whether made in its prisons 
or in those of Alabama, even when transported 
in interstate commerce. But Ohio can do this 
only when Congress withdraws the immunity 
of commerce between the states which had 


previously been used to thwart Ohio in its effort 
to prevent the competition of prison-made 
goods with those produced by a free people. 

From the implications of this quietly an- 
nounced, far-reaching, and yet simple decision 
we learn several things. First, we perceive that 
there is no vacuum in our federal system, no de- 
fect of power. Congress and a state, acting to- 
gether, can control manufacturing methods 
which affect commerce between the states. Sec- 
ondly, we see that conditions under which a 
work shirt is produced may be regulated. The 
forbidden article need not be harmful in itself. 
Thirdly, it appears clear that a state may, with 
congressional consent, reach out into another 
state and control the conditions under which 
goods for exportation are made, though the 
goods are not harmful in themselves. 

While the opinion in the case, by Mr. Justice 
Sutherland, does not mention two quite recent 
cases, the best grasp of the question is obtained 
through a consideration of all five cases. These 
cases bearing on the question were not work 
shirt cases. One involved milk, another pe- 
troleum products, and the other two whiskey. 


Milk in the ointment 


On March 4, 1935, Baldwin v. Seelig was de- 
cided. Milk was shipped into New York by 
dairy farmers in Vermont. New York keenly 
felt the need of price control. Its attempts to 
control the price of milk produced in New 
York had been upheld in Nebbia v. New York, 
but the unfair advantage possible in interstate 
shipments was emphasized, since interstate 
shippers were bound by state action. Producers 
in New York were held to a minimum price. 
Outside producers could secure the market by 
a slight cut under the price fixed by the New 
York board. New York might have tried (with 
congressional consent) a duty on the outside 
milk and protected its helpless producers. In- 
stead, it tried other controls, which were held 
unconstitutional. The writer of the opinion in 
the Seelig case was Mr. Justice Cardozo, a New 
Yorker with a love of New York and a sympa- 
thy with its problems. But he held that New 
York could not protect itself. The important 
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suggestion in the opinion is that New York 
could not protect itself without congressional 
consent. Thus he implied that protection could 
be secured with that consent. These cases deal 
with the genera and species of a problem which 
is regarded by many as inherent in a system of 
government having the freedom given by the 
interplay of federated states. 

Panama Refining Co. v. Ryan, 293 U. S. 


_ 388, dealt with a congressional effort to interdict 


the transportation of petroleum shipped in ex- 
cess of quotas fixed by state laws. The case held 
the effort unsound. The Chief Justice, however, 
in his opinion, significantly assumed that the 
Congress might place a limit dependent on state 
quotas on petroleum products shipped in inter- 
state commerce. The opinion expressly said, re- 
ferring to the prohibition of shipments in excess 
of state quotas: 

“Assuming for the present purpose, without 
deciding, that the Congress has the power to 
interdict the transportation of that excess... .” 

This is a clear recognition of the fact that as 
to petroleum products there is an open question 
as to the power of the Congress to collaborate 
with a state in order that controls may be exer- 
cised through joint action. 


Whiskey can be handled 

In 1917 a case dealing with whiskey was be- 
fore the Supreme Court (Clark Distilling Co. 
v. Western Maryland Railroad Co.). The rail- 
road company had declined to accept shipments 
of whiskey into a state which forbade its im- 
portation. Chief Justice White wrote the opin- 
ion. In a striking arrangement of quotations 
from Leisy v. Hardin he emphasized with great 
vigor that, when Congress chooses, it can place 
subject matter otherwise confided exclusively to 
it within the power of a state. There are some 
four or five quotations evidently selected with 
considerable care for the purposes of the 
opinion. The court held that the railroad was 
justified in refusing the shipments because the 
state law forbade the importation of whiskey, 
congressional action having removed the im- 
munity of commerce between the states. 

Leisy v. Hardin was decided in 1889. The 


court declared that importers had the right to 
sell, in the original package, goods brought into 
the state, nothwithstanding a state law prohibit- 
ing the sale of such goods except under license. 
However, the court went on to hint that Con- 
gress might remove the protection of interstate 
commerce. This seems to be the case first sug- 
gesting the joint federal-state action which is 
discussed in this article. 


A peaceful solution 


Here are constitutional implements ready to 
hand. No spurious interpretations by the Su- 
preme Court are necessary. These cases justify 
a flexible form of codrdinated federal govern- 
ment which has succeeded in the past. Slow 
but direct pressure on the economic systems of 
the various states will in all likelihood get re- 
sults. If a state wants markets for its goods, it 
must meet the wishes of the markets in its 
methods of production. Here is a way to stop 
child labor at once. If this plan, so easy to test, 
does not succeed, we can try centralization. 

What would have been the result if anti- 
slavery states had refused a market to slave prod- 
ucts, with the consent of Congress? It may have 
been a long pull to a peaceful, even though con- 
temporaneously resented, solution of the slavery 
problem. And how informative was the ex- 
perience of the convinced, enthusiastic prohibi- 
tion movement, zealous and organized, attempt- 
ing national control of liquor by a constitutional 
amendment which is now repealed. Yet by 
putting into vigorous effect the practical control 
approved in 1919 by the Supreme Court in the 
Hill case, control would probably have been 
more effective with more flexibility. 

There is no need here to dwell upon the 
strains which may arise from an attempt at na- 
tional regulation. Woodrow Wilson once wrote 
that the task of economic regulation of a “vast 
territory and a various people like the United 
States . . . is to test the statesmanship of our 
generation.” If what is now feasible is not ef- 
fectual, the trial and error process may give a 
knowledge and experience that will aid in the 
application of other, more nationalistic, meth- 
ods. We are even now testing the unpleasant 
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results of haste—probably imperative haste— 
and there are today both opposition to any sort 
of economic control and impediments to na- 
tional control which will give pause to those 
who favor various reforms. But no reason exists 
why we should not now apply to child labor 
goods, or to excess-hours-of-labor goods, the 
demonstrated effectiveness of Whitfield v. Ohio 
on prison goods. 

Many advocates of control who are too im- 
patient to try this method fail to remember the 
first income tax case, with its dramatic result 
growing out of an open change of position by a 
member of the Supreme Court, with the result- 
ant stimulus to the voters of the country. The 
case was decided in 1895, yet it was over fifteen 
years before such an obviously desirable amend- 
ment to the Constitution could be effected. 


Many fail to recognize that “States’ Rights” 
zealots who combine with powerful private in- 
terests must be tactfully conciliated and even 
educated, and that this will take time and pa- 
tience. There is no effectiveness in throwing a 
cataleptic fit on the floor, as some of those who 
pretend to believe in political “realism” have 
done. The suggestions made here do not in- 
volve any change in the Constitution, there is no 


need of abolishing anything, or of creating any- . 


thing. The plan can be tried without fuss. 

As Mr. Justice Brandeis suggested in New 
State Ice Co. v. Liebmann, 285 U. S. 262: “It is 
one of the happy incidents of the federal system 
that a single state may, if its citizens choose, 
serve as a laboratory, and try novel social and 
economic experiments without risk to the rest 
of the country.” 


Alabama: Senator Will O. Walton 


Virginia: Senator Robert W. Daniel 


INTERSTATE COMMISSION ON SOCIAL SECURITY 


As this issue of State GovERNMENT goes to press, members of the newly-created Inter- 
state Commission on Social Security are gathering in Atlantic City at the Hotel Traymore. 
They will confer from noon on Friday, June 26, to Saturday evening, June 27. 

Judge Richard Hartshorne of New Jersey, chairman of the Interstate Commission on 
Crime, will welcome the members and will convey to them some of the experiences of his 
Commission. William J. Ellis, New Jersey Commissioner of Institutions and Agencies, 
will preside over the sessions. Frank J. Goodhue, Massachusetts Director of Aid and Re- 
lief, John J. Corson of the Federal Social Security Board, Robert G. Lansdale of the Social 
Science Research Council, Judge William L. Dill, Philadelphia Regional Supervisor for 
the Social Security Board, and Joseph E. Alloway, Executive Director of the New Jersey . 
Board of Children’s Guardians, are among the men who will speak to the commissioners. 

The following state officials have been appointed to the Commission: 


Colorado: Charles H. Queary, Director of the Legislative Reference Office 

Florida: Conrad Van Hyning, Commissioner of Social Welfare 

Indiana: Hon. Fred E. Barrett, House of Representatives 

Mississippi: Senator Walter W. Capers 

Nebraska: Milton Murphy, Assistant Attorney General 

New Hampshire: Gordon P. Eager, Administrator of Unemployment Compensation 
New Jersey: William J. Ellis, Commissioner of Institutions and Agencies 

New York: Hon. John A. Byrnes, Assembly 

North Carolina: T. A. Wilson, Industria] Commissioner 

Ohio: Orra Chapman, State Director of Industrial Relations 


: 
| 
t 
= 
| 


143 


LEGISLATURES 


One retires with a record, four without, and five push on. 


Carolina record 

The longest day in the year has come and 
gone, leaving five legislatures in session. The 
South Carolina General Assembly this year 
broke its sixty-five-year-old record for delibera- 
tive longevity by a matter of hours. Under a 
previous constitution, South Carolina law- 
makers convened in November instead of Jan- 
uary, and the 1870-71 session lasted for 144 days; 
this year, by adjourning on June 6, the South 
Carolinians set 145 days as their new record. 
Last year they worked 131 days in regular ses- 
sion, the longest sitting since 1870-. 1. 

Massachusetts lawmakers will have to stay 
at work in Boston well into August if they are 
to eclipse last year’s record of 224 days—the 
longest session in Massachusetts records as far 
back as 1832. 

New Jersey legislators stayed on until June 19, 
but they have a past longevity record which can 
never be beaten—52 weeks. Five times in the 
past decade Trentonians have seen full-year 
sessions, twice have been hosts to 50-week ses- 
sions. From January 10, 1928, to December 29, 
1930,—almost three years—there was only a 
week’s period when the Legislature was not in 
session. These records, however, include special 
sessions, of which there were five in 1931, in 
addition to the regular and a special of the 
Senate alone. It must also be remembered that 
they fail to take account of recesses. 


Interstate cooperation 
There has been no change in the status of 
the anti-crime bills sponsored by the Interstate 
Commission on Crime since the last issue 
of GOvERNMENT appeared. However, 
the achievement of favorable _ legislative 
action on its bills in eighteen instances augurs 


well for interstate codperation in the future, ' 


especially since this excellent record was made 
in an off year. . 


Among the bills signed by Governor Lehman 
since the New York Legislature adjourned (see 
page 146) was the measure providing that 
records of convictions of an out-of-state motor 
vehicle driver be sent to his home state if that 
state has a similar law. 


Legislative miscellany 

Pennsylvania’s General Assembly recently 
levied a ten per cent tax on liquor which is 
expected to produce some $7,500,000 for un- 
employment relief by next June. 

The Massachusetts General Court passed a 
resolution calling for an investigation of the 
taxes imposed by the Commonwealth on 
wagers made at horse and dog races operating 
on the pari-mutuel system. A proposal to 
abolish the Executive Council by Constitutional 
amendment has been tabled since March; the 
Bay State, New Hampshire, and Maine are the 
only states in the Union which have these 
Councils. 


July Heat 
Usually calls for vacations, but in some 
capitols it means work. 


Regular Sessions: Convened: 
Louisiana May 11 
Massachusetts January 1 

Special Sessions: 

Illinois (2nd special session) January 8* 
Ohio September 18 
Pennsylvania May 4 


*Recessed June 19—August 4 


Recent adjournments 


Regular Sessions: Adjourned: Convened: 
South Carolina June 6 January 14 
New Jersey June 19 January 14 

Special Sessions: 

California May 26 May 25 
Illinois (4th spe- 
cial session) June 19 May 19 


West Virginia June 20 June 15 
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REGIONAL AREAS 


A suggested division of the United States 


for cooperative purposes 


Planning Districts laid out by the Na- 

tional Resources Committee. So far as 
possible, the Council of State Governments will 
attempt to follow this pattern in the establish- 
ment of its regional secretariats, though it is 
clear that a number of alterations must be made. 
The regional secretariat already operating in the 
New York area in charge of the Regional Repre- 
sentative of the Council of State Governments, 
Mr. Hubert R. Gallagher, serves the states of 
New York, New Jersey, Pennsylvania, Dela- 
ware, and Maryland, which correspond roughly 
to District number two of the National Re- 
sources Committee. 

Plans are now under way to create machinery 
for the appointment of a regional chairman 
from among the chairmen of the Commissions 
on Interstate Cooperation in the area. These 
Commissions have engaged in a wide variety of 
cooperative activity during the past year. One of 
their major achievements has been the creation 
of the Interstate Commission on the Delaware 
River Basin, which is now cooperating with the 
National Resources Committee in this region. 
Hon. Thomas A. Logue of Pennsylvania is 
chairman of this commission, and Mr. David 
W. Robinson, of the staff of the Council of State 
Governments, is acting as secretary. 


O the opposite page appears a map of the 


Flexibility desired 


In the development of this and other regional 
secretariats throughout the country, the Coun- 
cil of State Governments will always keep in 
mind the desirability of a flexible arrangement. 
Thus, while it will wish to codperate with the 
National Resources Committee in its plans to 
develop the physical resources of District num- 
ber seven, a regional secretariat will have to in- 
clude Michigan, Indiana, and Illinois in one 
area, in view of the numerous joint interests of 


those states in crime control, highway regula- 
tion, and other problems of state governments. 
The line between Districts three and four will 
probably have to be disregarded for purposes of 


interstate cooperation because of the similar 


problems of the Carolinas and Georgia. 


Overlapping necessary 


Plans of the Council of State Governments 
call for much overlapping of regional areas. 
Thus Connecticut must be drawn into District 
number two for many purposes, and Pennsyl- 
vania into number five for other purposes. The 
existence of the central secretariat of the Council 
and the flexible organization of its regional of- 
fices will facilitate such overlapping. Finally, 
the arrangement for clearing through the Gen- 
eral Assembly of the Council of State Govern- 
ments and the various nationwide Interstate 
Commissions—such as those on Crime, on Social 
Security, and on Conflicting Taxation—will 
safeguard the movement for interstate codpera- 
tion against breaking up into sectional areas and 
thus becoming nationally ineffective. 

Some idea of the difficulty of drawing lines 
about regional areas can be gained from the ex- 
perience of various departments of the federal 
government in establishing regional areas. Dr. 
James W. Fesler has prepared, and the National 
Resources Committee has published in its report 
on “Regional Factors in National Planning,” a 
study of this federal experience. Approximately 
74 federal agencies have established separate and 
different administrative regions. Since a number 
of agencies have two or more regional group- 
ings for different purposes, there are, again ap- 
proximately, 108 separate regional schemes in 
use by the federal government. More than half 
these regional schemes use less than ten regions. 
Less than twenty schemes use more than seven- 
teen regions apiece. 
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GOVERNORS 


one of whom seeks the highest office in the land 


Governor Alfred M. Landon, Republican candidate in the November presidential race, 
is the thirteenth governor or ex-governor to be nominated by either of the two major par- 
ties since the Civil War. These nominees have governed only four states beside Kansas — 
New York, New Jersey, Ohio, and Massachusetts. Seven of them have been elected to the 
presidency — Hayes in 1876, Cleveland in 1884, McKinley in 1896 and 1900, Theodore 
Roosevelt in 1904, Wilson in 1912 and 1916, Coolidge in 1924, and Franklin Roosevelt in 
1932. The other five —Seymore against Grant in 1868, Tilden against Hayes in 1876, 
Hughes against Wilson in 1916, Cox against Harding in 1920, and Smith against Hoover 
in 1928—have lost. Ex-governors Theodore Roosevelt and Robert LaFollette, running un- 
der a minor party flag, lost in 1912 and 1924, respectively, though they amassed a large 
vote in opposition to winning Governors Wilson and Coolidge. 

There have been only two presidential elections since the Civil War in which the candi- 
dates of the two major parties have both been governors or ex-governors, and these were 
the two closest presidential contests in the history of the nation. Governor Hayes of Ohio 
barely overcame New York’s Governor Tilden in the tightest of these national elections. 
Governor Wilson of New Jersey won from his neighbor, Governor Hughes of New York, 
by a slight plurality in 1916. When ex-Governor Roosevelt faces Governor Landon in the 
election of 1936, it will be the third race of governor against governor, but the first in 
which a governor from west of the Mississippi has run. 


Governor Henry Horner, on June 9, signed the honest election legislation (permanent 
registration) for which he has fought in two sessions of the Illinois General Assembly. 
In an earlier session this year, his proposals lost by one vote in the Senate, and it was 
largely for the purpose of enacting these reform measures that Governor Horner called the 
fourth special session, which adjourned on June 19. 

Over thirty states operate their election machinery in whole or in part under a system of 
permanent registration. The new Illinois law applies only to the large cities. 


With a day to spare, Governor Herbert H. Lehman on June 11 finished acting on the 
581 “thirty-day bills” which the New York legislators left on his desk when they ad- 
journed in May. Of the 1173 bills sent to him during the entire session, he signed 944 and 
vetoed 217; the remaining twelve were recalled. 

After the governor had finished his post-session pen work, 39 of the 60 anti-crime bills 
which he sponsored in his crime program had become law. Among those recently signed 
were measures (1) providing drastic reduction in exemptions from jury duty, (2) requir- 
ing the security for bail bonds to be sufficient to cover the bail, exclusive of other liens, (3) 
requiring notification of local police when certain convicts are released and when stolen 
property is returned, (4) making the presence of firearms in a car presumptive evidence 
against the occupants of possession, and (5) making permanent the “public enemy” law 
against consorting with criminals under certain circumstances. 


Governor James V. Allred and six former governors of Texas, heading a two-hour pa- 
rade, rode past an estimated half million people on June 6 just before the opening of the 
Texas Centennial Central Exposition. This performance recalls the day in 1933 when Gov- 
ernor Henry Horner and five former governors of Illinois attended the Chicago World’s 
Fair together. 
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GOVERNORS 
The alphabet blows from four points of the compass. 


New Mexico 

An Ohioan came to New Mexico about 
twenty-five years ago and made a beauty spot 
of its largest city. Clyde Tingley, former rail- 
road section hand and 
farmer, left an auto- 
mobile factory super- 
intendent’s job in 
Ohio to come to New 
Mexico. Not long 
after his wife had 
hung the curtains in 
their new home, Albu- 
querque elected him 
alderman, then city 
commissioner, then 
mayor for twelve 
years. He beautified 
his city so thoroughly 
that New Mexicans in 1934 gave him some- 
thing no Albuquerque man had ever had—a 
two-year contract to carry on from Santa Fe. 


Clyde Tingley 


New York 

A New York City banker governs the Em- 
pire State. Herbert Henry Lehman was born in 
the City fifty-eight years ago, the eighth and 
youngest child of one 
of the Lehman Broth- 
ers, investment bank- 
ers. After gradua- 
tion from Williams 
College, he began as 
a cotton goods sales- 
man and worked up 
to vice-presidency. 
Then, in 1908, he 
joined Lehman Broth- 
ers. His service as a 
War Department ad- 
ministrator gave him a 
Colonel’s commission 
and a Distinguished Service Medal. He became 
interested in politics in 1926, was elected lieu- 
tenant-governor twice and governor twice since. 


Herbert H. Lehman 


North Carolina 

As though four initials were not enough, 
John Christoph Blucher Ehringhaus attached 
an A.B., an LL.B., and a|@f« to his name by 
the time he _ was 
twenty-one. He ac- 
quired the prestige of 
membership in the 
North Carolina House | 
of Representatives be- | 
fore he was twenty- 
three. Both his de- | 
grees had come from _ | 
the University of | 
North Carolina, and 
as a lawyer and legis- | 
lator his clients and his a 
votes came largely 
from his birthplace, 
Elizabeth City. After two sessions at Raleigh, 
twelve years as a district solicitor, and some 
private practice, he became governor in 1933. 


North Dakota 


Two centuries ago England was sending gov- 
ernors to America as a matter of course. And 
only sixty-seven years ago the future gover- 
nor of an American 
state was born there. 
Walter Welford ar- 
rived in Dakota Terri- 
tory with his home- 
steading parents in 
1880, and went to 
public school in Pem- 
bina County. At twen- 
ty he was township 
clerk, and later he 
served two terms in 
the ‘House of Repre- 
sentatives and one in 
the Senate. In 1935 
the new governor was removed for non- 
residence; Lieutenant-Governor Welford, whose 
residence antedated the state itself, took office. 
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SECRETARIES OF STATE 


Motor vehicles once again take the spotlight. 


Gathering of the clan 

The annual meeting of the National Asso- 
ciation of Secretaries of State is to be held July 
13-16. The meetings on July 13 and 14 will be 
held in Albany, New York, and those on July 15 
and 16 in New York City. Hon. Edward J. 
Flynn, Secretary of State of New York, and his 
Executive Deputy, Miss Grace Reavy (who is 
also Corresponding Secretary of the National 
Association) will be host and hostess to the con- 
vention members. 

Sessions will open in the capitol at ten o'clock 
on July 13. Visits planned for the Secretaries 
include the Saratoga Springs Reservation and 
West Point, where the group will witness the 
inspection and sunset parade of the United 
States Military Academy. Headquarters for the 
New York City sessions will be the Waldorf- 
Astoria Hotel. 


News from the truck front 

An interstate commercial truck license “war” 
is being waged between the Secretaries of State 
of Wisconsin, Illinois, and Iowa, with Secretary 
Dammann of Wisconsin taking the offensive 
under the direction of the Wisconsin legislature, 
and Secretaries Hughes of Illinois and Miller 
of Iowa quickly joining the issue. 

The Wisconsin registration law makes no pro- 
vision for reciprocal understandings with neigh- 
boring states on the subject, but it has been the 
custom to make reciprocal administrative agree- 
ments with Illinois and Iowa, so that commer- 
cial trucks need be licensed in but one of the 
three states. 

In 1935, the Wisconsin Senate specifically di- 
rected Secretary Dammann to cease making 
such reciprocal agreements and to levy registra- 
tion charges on all foreign common and con- 
tract trucks and trailers beginning January, 1936. 
Nine interstate truckers promptly secured a 
temporary restraining order and carried the case 


to the Federal District Court. The court upheld 
the Wisconsin joint resolution and dissolved the 
restraining order. The stopping of trucks at the 
Wisconsin line began, and Ilinois and lowa im- 
mediately retaliated by holding Wisconsin com- 
mercial trucks in their states until registration 
should be made under the Illinois and Iowa 
motor vehicle laws. 

To save the individual trucker from exorbi- 
tant registration fees, the necessity for interstate 
agreement on the subject becomes apparent. 
There has been discussion of an interstate com- 
pact. The possibility of setting up a schedule of 
uniform registration fees on identical types of 
commercial vehicles by the negotiating states 
seems most important. 

In order to prevent situations like this, in 
which administrative agreements have not per- 
manently guaranteed amicable interstate rela- 
tions, sixteen states have established commis- 
sions on interstate cooperation which bring 
both legislators and administrators into the task 
of amicable interstate relationships. 


Western frankness 

With Governor Landon filling the headlines, 
it is indeed an accomplishment for Hon. Frank 
J. Ryan, Secretary of State of Kansas, to receive 
prominent editorial mention in the New York 
Times. The editorial was occasioned by the 
following statement of Mr. Ryan: 

“No one has urged me to become a candidate, 
but I like the job of Secretary of State and, rely- 
ing on the intelligence and good judgment of 
the Kansas people, I am placing my case in their 
hands and will abide by their verdict. If you 
think my record as a public official merits 
another term, tell others. If not, tell me.” 

The Times thinks the Kansan’s statement a 
“pleasant relief from the moth-eaten formula,” 
and hopes it may set a precedent for future office 
seekers. 
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IGNORANCE OF THE LAW 


is avoided in England by a method which might 
apply in the American states. 


By CECIL T. CARR 
Editor, Statutory Rules and Orders 
Government of Great Britain 


ay a grateful English reader belatedly 
M thank SrateE GoveRNMENT for Profes- 

sor Witte’s admirable article (in the 
April issue) on the duty to establish proper pro- 
cedure for the making and publishing of ad- 
ministrative orders? 

The publication of laws of every kind, 
whether statutes or orders, is a responsibility of 
governments wherever men love liberty. Nine- 
teen hundred years ago Rome was ruled by the 
mad emperor Caligula. His costly eccentricities 
having depleted his exchequer, he imposed 
heavy taxes under laws which were written in 
very small letters and hung up high out of sight. 
In their ignorance of what was ordered or for- 
bidden, many Romans fell under the penalties 
and made a terrible outcry. Blackstone, who 
was both judge and professor of law in 
eighteenth-century England, recalled this inci- 
dent when insisting that laws must have pub- 
licity. “A bare resolution,” he wrote, “confined 
in the breast of the legislator, can never be prop- 
erly a law; it is requisite that this resolution be 
notified to the people who are to obey it.” How- 
ever, Blackstone offered no advice upon the 
technique of notification. His omission offended 
the practical mind of a reformer like Jeremy 
Bentham. Notification of a law, said Bentham, 
is certainly requisite to something—but to 
what? Not to its being a law, but to its produc- 
ing the good effect of one. 


Ignorance no excuse 


“God forbid,” observed a Chief Justice of 
England in 1825, “that it should be imagined 
that an attorney, or a counsel, or even a judge, 
is bound to know all the law.” Nevertheless, 
there is an uncomfortable legal maxim that ig- 


norance of the law is no defense. The case of 
Captain Richard Bailey is the classic example. 
Cruising off Africa in 1799, carrying letters of 
marque which entitled him to attack enemy 
ships, Captain Bailey fired at a vessel which re- 
fused to hoist her colours or produce her papers. 
One shot killed a man, and Bailey was presently 
tried in London under a statute which the 
British Parliament had enacted not many days 
before the shot was fired. It was certain that 
Bailey, continuously at sea off Africa, could not 
possibly have known of the statute which he was 
charged with having infringed; but the judges 
ruled that his ignorance did not protect him 
from being found guilty. Attempting to recon- 
cile law with justice, they recommended the 
grant of a royal pardon. This was done, and 
thus Bailey escaped the death penalty. 


The duty to inform the citizen 


If ignorance of the law is thus to put the 
citizen at a disadvantage, the government has a 
moral duty to tell him about it—especially in a 
country like Britain, where statutes ordinarily 
take effect as soon as they are enacted, with no 
preliminary warning. There is in Britain a free 
issue of copies of new statutes to various officials, 
law courts and public bodies in the interests of 
administrative convenience. Those who have 
to enforce the law are equipped with the ma- 
terials, while those who have to obey it are left 
to their own resources. 

The bad administrator likes to keep the law 
up his sleeve. Even the good administrator may 
grow so jealously fond of some intricate code 
that he is reluctant to admit the uninitiated to 
its mysteries. That is the moral of an anecdote 
formerly popular among civil servants in Lon- 
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don. A distinguished draftsman of government 
legislation was once trying to persuade a British 
department to allow him to re-write a group 
of confused and overlapping statutes about the 
adulteration of food and drugs. “Why?” an- 
swered an official playfully, “we know all about 
the law inside the department, and the public 
finds out in the police court.” 


No ignorance of the criminal law 


The foregoing digression has dealt with stat- 
utes, and in particular with statutes of the crim- 
inal law. In this connection two thoughts will 
occur to everyone. First, an orderly community 
cannot permit its evil-doers to escape punish- 
ment by the simple way of pleading ignorance. 
Judges and juries cannot waste time assessing 
the knowledge and intelligence of criminals in 
order to decide whether the ignorance is gen- 
uine or feigned. Secondly, it can be argued that 
crimes are mostly sins and that the moral con- 
science of the decent citizen ought to have been 
brought up to remember the commandment 
“Thou shalt not kill,” instead of being so hasty 
with his cannonade. 

As soon as one goes outside the field of crime, 
these considerations must be modified. Take 
the law of income tax as an example. The most 
conscientious moral up-bringing will not give a 
man an instinctive knowledge of the law of in- 
come tax. To ease their task in collecting our 
money, the revenue officials will presumably go 
more than half way to expound the relevant law 
to the ignorant unfortunates who have to com- 
ply with it. Eight years ago the British Treasury 
appointed a body of experts to make that law 
more intelligible. In a recently published report 
which accompanies the proposals of this com- 
mission for clarification of the enactments con- 
cerned, they frankly warn the taxpayer that if 
he expects a short and simple code he will be 
grievously disappointed. 

Professor Witte dealt last April not with 
statutes (which indeed most civilized countries 
take pains to publish) but with the subordinate 
legislation enacted by administrative depart- 
ments. Britain has long been accustomed to the 
delegation of legislative power by Parliament 


to the Privy Council or to a Secretary of State 
or to some other minister or public body. This 
practice of delegation raises less acute contro- 
versy in Britain than in the United States, be- 
cause in Britain there is no written constitution 
to be offended and no solid legal foundation for 
the theory that legislative and executive func- 
tions must be kept separate. 

Constitutional purists have attacked delega- 
tion of legislative power as a novel bureaucratic 
encroachment upon the functions of the legisla- 
ture. It is not new. The British Parliament has 
had no monopoly of law-making. In England 
the power of making by-laws was a feature of 
the charters of municipal incorporation as early 
as the 14th century; the power was repeated in 
the charters granted to those great companies 
which founded famous plantations overseas. 
Municipal by-laws are nowadays made in Eng- 
land under the authority of statutes, not of 
charters. Few care how the power is delegated, 
so long as the power is there. The central legis- 
lature in Britain cannot complain that its powers 
are stolen. It gives them away deliberately, as 
if aware of its own inadequacy in dealing with 
complicated details or in meeting a sudden 
emergency and (to borrow Mr. Justice 
Cardozo’s phrase) “adapting the rule to the 
swiftly moving facts.” 


Subordinate law 


A recent inquiry in Britain ended in an official 
verdict that the practice of delegation, though it 
must be vigilantly watched, was inevitable. 
Simultaneously a special committee of the 
American Bar Association came to the conclu- 
sion that the necessities of modern government 
business require a certain amount of delegation, 
particularly in the making of detailed regula- 
tions pursuant to a legislative standard. In 
Britain between 1000 and 1500 “Statutory Rules 


and Orders” (as this delegated legislation is 


called) are officially registered every year. 
This kind of subordinate law is quite as im- 
portant to the ordinary man and woman as the 
statutes which are the direct commandments of 
the supreme legislature. Let us take two random 
examples from last year. The prohibition of ex- 
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ports, imports and credits, under the policy of 
enforcing sanctions against Italy, was not done 
by statute, but by a mere Order in Council. The 
weekly allowance for the child of an unem- 
ployed person, fixed at two shillings by statute, 
was increased to three shillings by departmental 
order, though it is true that the order had to be 
approved by the two Houses of Parliament. No- 
body would understand the operation of the 
laws of public education or national health in- 
surance or subsidized housing or unemployment 
insurance in Britain from reading the statutes 
alone; he would have to study the details in the 
Statutory Rules and Orders. Yet these rules and 
orders seldom have enough news value to be 
described in the press. How, then, do the or- 
dinary man and woman find out about them? 


The British system of publication 


Fifty years ago it was realized in England that 
the publication of departmental rules and orders 
(previously buried in the ill-arranged pages of 
the Gazette) deserved some special machinery. 
In 1893 the Rules Publication Act directed that, 
if a department of the British government exer- 
cised a power given by statute for the making of 
rules, regulations and orders, and if that exercise 
was substantially of a legislative kind, the docu- 
ment should be sent forthwith to the govern- 
ment printer to be printed, registered and put on 
sale. These documents thus appear as separate 
leaflets in a uniform official series; each one is 
headed by a serial number for the calendar year 
to which it belongs and by a title descriptive of 
its subject—“Housing,” “Merchant Shipping,” 
“Poisons,” “Supreme Court,” and so on. These 
Statutory Rules and Orders, if still in force on 
December Ist, are grouped under their subject- 
headings and re-issued in an annual volume 
with an index. The type is kept standing for 
possible use in this collective reprint. In addi- 
tion, an official index of all live Statutory Rules 
and Orders is issued every three years. Entries 
are catalogued under their appropriate alpha- 
betical subjects with a note to the section of the 
parent statute from which these administrative 
children are descended. 

The method adopted by the United States 


151 


(under the Federal Register Act of last year) is 
similar and, in at least one respect, superior. 
Presidential proclamations and executive orders 
are published daily by the government printer 
in Washington, as Professor Witte has described. 
But, while in Britain there is no express condi- 
tion that validity will depend upon publicity, in 
the United States the delegated legislation will 
have no operative effect until publication in the 
Federal Register has been put in hand. 


Must be complete 


Both the United States and Britain have now 
recognized that administrative orders should ap- 
pear in accessible and authentic form. Such 
publication should not be left to chance or sur- 
rendered to private enterprise. It must be a uni- 
form publication of all the material, not an an- 
thology of selected extracts. The rights and lib- 
erties of men are affected by these legislative or 
sub-legislative decrees; hence, publication is a 
justifiable expense and must not be classed with 
the alleged extravagances of government print- 
ing for political propaganda. 

The style of these administrative orders, when 
first dragged into the limelight and regarded as 
part of the text of the written law, may seem 
uncouth and diffuse in comparison with the 
well developed phrases of the statutes. British 
experience suggests that compulsory publication 
of administrative orders evolves a more con- 
scious and conscientious technique of drafting. 
In Britain the more difficult administrative 
orders are framed by the experts who frame the 
statutes. This process tends to assimilate the 
style. Extraneous matter is eliminated; fussy ex- 
hortation to the public, or domestic instructions 
intended solely for clerks inside the department, 
can be severed from the strictly legislative ma- 
terial. Administrative orders, unlike statutes, 
do not run the risk of hasty amendment in a 
large deliberative assembly; their form, there- 
fore, has less excuse for imperfection. 

Without knowing the problems of the Amer- 
ican states in great detail, it seems to me to be 
probable that some of these methods may be 
applicable to them in the manner which Profes- 
sor Witte has described. 
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ATTORNEYS GENERAL 


The hub of the universe 

The week of August 24 will be a busy one 
for all of the Attorneys General who go to Bos- 
ton. Not only is that week the time of the fifty- 
ninth annual meeting of the American Bar As- 
sociation, but it is also the time of the annual 
meeting of the National Association of At- 
torneys General. President Raymond T. Nagle 
has announced that the Attorneys General will 
confer on August 24 and 25. 

Judge Richard Hartshorne, Chairman of the 
Interstate Commission on Crime, has an- 
nounced that the Commission will hold its ses- 
sions on Friday and Saturday, August 21 and 22. 
This Commission is composed of one man from 
each state. Of the forty-eight Commissioners, 
half are attorneys general and two are assistant 
attorneys general. On the tentative program, 
which has just been released, Attorneys General 
Bennett, Hartigan, Jones, Kerner, and Lutz 
have prominent parts. They will act as chair- 
men of the various sectional meetings and lead 
the discussion on the four model acts which 
have been endorsed by the Interstate Commis- 
sion on Crime. 


Housing security 

General Bricker of Ohio has recently pre- 
pared an opinion in which he declares that “de- 
bentures issued by the Federal Housing Ad- 
ministrator under the provisions of the National 
Housing Act of June 27, 1934 (Title 12, Section 
1710, U.S.C.A., 48 Stat., 1246) in exchange for 
mortgages insured under such Act prior to 
July 1, 1937, are interest-bearing obligations for 
the payment of the principal and interest of 
which the faith of the United States is pledged, 
and may be hypothecated to secure the deposit 
of state funds under the Ohio General Code.” 
On the other hand, he has also declared that the 
mortgages which are insured by the Federal 
Housing Administrator under the provisions of 


Announcement of summer meetings. 


this Act are not obligations which may be hy- 
pothecated to secure the deposit of state funds. 


Food and dr?k 

General Bailey of Arkansas has ruled that 
water sold by municipal plants is not included 
in the foods named as being necessary to life 
and is, therefore, not exempt from the provi- 
sions of the state sales tax. This opinion is based 
on the decision of the Arkansas Supreme Court 
in Wiseman v. Affolter, handed down March 
30, 1936, in which the court held that “whole 
milk is one—if not the only—necessary food to 
sustain life.” 


Coérdination wanted 

General Bennett, in his annual report to the 
New York legislature, renewed his recommen- 
dation that all legal work of the state should be 
combined in his department. He said, “The 
Law Department of the state should be what 
its name implies. The people look to the At- 
torney General for the control and direction of 
the state’s law work. Yet such is unfortunately 
not the case.” General Bennett urged that all 
legal work, all departmental attorneys and 
counsel, with the exception of the Governor’s 
counsel, be placed under the jurisdiction of the 
Law Department subject to the Attorney Gen- 
eral’s direction. 


Parole president 

General Lutz of Indiana was elected Presi- 
dent of the Central States Probation and Parole 
Conference at its meeting in Indianapolis 
May 26-30. This Conference drafted the pro- 
posed compact for the supervision of out-of-state 
parolees and probationers which has been en- 
dorsed by the Interstate Commission on Crime, 
and is now endeavoring to formulate adminis- 
trative agreements to be set up between the 


states. 
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PUBLIC PERSONNEL 


A governor comments on the handling of this 


problem in his state. 


By FRANK D. FITZGERALD 


Governor of Michigan 


service act was passed. Since that time ap- 

proximately 350 cities have established civil 
service systems and more than half of municipal 
employees are under civil service. Only twelve 
states have legislated a merit sys- 


I is now fifty-three years since the federal civil 


nomic struggle. It touches the heart and the 
home. No institution for human service, not 
even the church and the school, could function 
well without the presence of government. 

Why, then, does not government command 


tem, however, and less than forty 
per cent of state employees 
throughout the country are pro- 
tected by merit methods. Are the 
states right in thus ignoring the 
practices of other progressive juris- 
dictions? My answer is that the 
states are wrong. 

I am writing from the experience 
of nearly a quarter of a century in 
state service—an experience that 
carried me from the office of legis- 


the services of its finest minds and 
| its most skillful hands? 

The answer is that only in recent 
years has the public in general 
come to an appreciation of its real 
powers and its possibilities. People 
today are demanding that their tax 
dollar buy for them the same high 
degree of faithful, efficient service 
that the dollar of the private em- 
ployer purchases. They have dis- 
carded the careless notion that 
government exists for the benefit 


lative committee clerk to the one | 
now hold. I have seen many years 
when people cared little about the affairs of 
their government, when those who did not hap- 
pen to fit in well, in private trade or industry or 
in the professions, turned as a last resort to the 
public payroll for support. Public office became 
a dumping ground for the inefficient. 
Government was not very close to the people 
in those days. The average citizen was far too 
busy making money to pay much attention to 
public affairs. But today there is a changed atti- 
tude. Men and women everywhere in this coun- 
try are awake to the realization that the adminis- 
tration of public affairs is a service which 
touches almost every aspect of life—health, edu- 
cation, the protection of life and property. Gov- 
ernment is being looked upon more and more as 
an agency of social welfare, charged with the 
duty of caring for the aged and the poor, and 
for others who lose their footing in the eco- 


Frank D. Fitzgerald 


of the jobholder, instead of being 
an instrument in the service of the 
entire people of the state. 

The best kind of practical politics anyone can 
play is to serve the people as well as he would be 
required to serve a private employer. If con- 
tinued tenure of office, or promotion to higher 
office, is the aim of the man or woman in poli- 
tics, one can find no surer road to success than 
to do his work well. A record of performance 
will deliver more votes than all the scheming 
and all the organizing of the craftiest political 
manipulator. 

Political organization is necessary, to be sure. 
But there is a difference between true loyalty 
and the bogus loyalty which has no other end 
in view than a place on the public payroll. 

If the promise of a job is the only inducement 
which draws a man to a candidate’s side, his 
help is not worth seeking. And if the man in 
public office harbors the belief that his political 
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future depends largely upon the number of job- 
hunters he appeases, he is due for an awakening. 
For, in these days of unemployment, hundreds 
aspire when only one can be appointed. Where 
one political friendship may be cemented, a 
hundred enmities may be created. So you see, 
from the standpoint of a practical politician, the 
patronage system is not a paying proposition. 

This patronage evil runs through government 
like dry rot. It has been responsible for turn- 
over in employment that has cost many millions 
of dollars in wasted or inefficient effort. In Mich- 
igan alone, we estimate that the turn-over of 
political appointees costs the state $900,000 a 
biennium in training of new employees. I have 
seen patronage defeat worth while legislation 
when groups, rent asunder by disputes over 
jobs, lost sight of public interest, and fought 
over patronage. 

In my own case, and, I presume, in that of 
the thirty-five other governors in non-civil 
service states, the seemingly endless array of job- 
seekers has prevented the executive from doing 
the work which the people had a right to expect 
of him. It has taken up my time at the office, 
and occupied all my spare hours. It has left me 
wondering, at the end of a wearisome day, if the 


state government exists for the purpose of satis- 
fying the job-hunter, or if it is here to serve the 
people. 

It has forced me to the conclusion that if con- 
tinuance in office is dependent upon the good 
will of everybody who asks for a job, the man in 
public office today need waste no time looking 
forward toa second term. He is at length driven 
to the decision that he must serve one or the 
other—the job-hunter or the people. Naturally, 
there can be but one choice. That is why I want 
civil service for Michigan as soon as possible. | 
am determined that Michigan shall employ men 
and women on the basis of their qualifications, 
that it shall pay them in accordance with the 
value of their service, and that it shall guaran- 
tee them security of employment, so they may 
look upon their work as an honorable, lifetime 
career. 

The state should be able to draw upon its 
finest material for the maintenance of its insti- 
tutions. Young men and women should be en- 
couraged to aspire to places in this service. When 
the merit of the individual, instead of his polit- 
ical influence, becomes the gauge by which his 
employment is judged, we shall have this high 
standard of excellence—not until then. 


WEST VIRGINIA JOINS 


Too late to receive the important position it deserves in this issue of Srare GOVERNMENT 
comes the news that West Virginia has become the seventeenth state to perfect its partici- 
pation in the Council of State Governments. On June 20, the Legislature created the West 
Virginia Commission on Interstate Codperation by passing Senate Bill 18. 

The bill was introduced by Senator Byron D. Randolph and Senator Alvin J. Barnhart. 
It was aided in the House by Hon. James L. Gaylord, Hon. Fred L. Doringer, Hon. B. A. 
Dotson, Hon. Joe G. Gentry, and Hon. George F. Parrish, members of the House Com- 
mittee on Interstate Codperation. Governor Herman Guy Kump signed the bill which 
joins West Virginia with four of its five neighbors—Pennsylvania, Ohio, Virginia, and Ken- 


tucky—in the movement for interstate codperation. 
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DATES OF ADOPTION OF NEW STATE TAXES 
This table is discussed in the article on the opposite page. 
Income Taxes Sales Tazes Bank License 
~ | Gaso- Chain Inheri- | Sever- Public Pari. 
. 1c iyarettes| line Store Mutual tance ance A muse- Mutuel 
| Tobacco pees Banks Horse 
| Racing 
Alabama 1933 | 1932 | 1927 1923 | 1935 | 1928 | ... | 1932 | 1927 |... |... 
‘Arizona 1933 | 1933 | 1933 | 1933 -| i921 | ... | 1933 |... | 1912 |... | 1035 | 1038 
Arkansas | 1920 | 1929 | 1924 | 1921 | ... | 1883 | ... | 1901 | 1927 | 1935 | 1935 
California 1935 | 1929 | 1933 |... 1923 | 1931 | 1929 | 1893 | 1915 |... 1933 
Colorado 1919 | 921 |... | 1901 | 1921 
Connecticut 1915 | 1935 | 1921 |... | 1930 | 1930 | 1889 1929 
Delaware 1917 | 919 | 1923 | 1927 | 1915 | 1921 | 1869 |... 1931 | 1935 | 
Florida |---| 1921 | 1935 | 1931 | | 1981 | 1981 
Georgia 1929 | 1929 | | 1923 | 1921 |... | 1928 |... | 1918 |. 
1923 | 1933 | 1932 | ... | 1907 | 1929 | ... |... 
Illinois | | 1933 |... | 1927 | ... | 19299 | ... | 1895 |... | 1872 | 1033 
Indiana | 1933 | ... | 1923 | 1929 | 1933.| 1933 | 1913 
lowa 1934 | 1934 1934 | 1921 | 1925 | 1935 | 1931.| ... | 1996 Reins 
Kansas 1933 | 1933 | 1927 | 1925 . | 1931 | ... | 1909 | 1933 |... 
Kentucky ad 1934 | 1920 | 1934 | 1930 |... | 1906 | 1934 | 1934 | 1906 
Louisiana 1934 1934 | 1932 | 1926 | 1921 1932 | 1921 | ... 1898 | 1922 | 1926 _1932_ 
Maine 1923 1933 1930 1930 1893 
Maryland 1922 1933 | 1929 | 1929 | 1845 
“Massachusetts 1916 1919 1928 | ... | 1921 | 1927 | 1801 | ... | 1920 |... 
Michigan 1933 |, 925 | 1933 | 1920 | ... | 1809 | 1929 | 1929 | 1933 
Minnesota 1933 | 1933 a 1925 | 1933 | 1927 | 1927 | 1905 | 1923 | 1923 | ..._ 
Mississippi 1912 1924 1932 | 1930 “1922 1930 | 1918 
Missouri 17 | 1917 | 1934 |. 1925 | Oe]... | Ml 
Montana 1933 | 1917 1921 | 1933 | 1919 |... 1807 | 1925 | 1923 | 
Nebraska 1925 | | 1929 |. i901 |... |... | 1935 | 
Nevada 1923 | | 1929 |... 
New Hampshire 1923 =P 1923 | | 1926 | 1926 | 1905 | ... | ... | 1933 | 
New Jersey 1927 | ... | 1933 | 1933 | 1802 | ... | 1931 |... 
New Mexico 1933 | 1933 | 1933 | 1919 || 1934 | 1933 | ... | 1919 | 1927 | ... | 1933 
New York 1919 | 1917 | ~ 1929 | 1930 | 1930 | 1885 | ... | 1930 | 1926 
North Carolina 1921 | 1921 | 1933 ate i921 | 1935 | 1933 |... | 1847 |... | 1933 | 1933 
North Dakota 1919 | «1913 | | 1925 | 1919 | | 1913 |... | 1908 
Ohio 1931 | 1931 | 1934 | 1931 | 1925 | 1931 | 1931 | 1908 | ... | ... | 1933 
Oklahoma i908 | 1931 | 1933 | 1935 | 1923 | 
Oregon i929 | 1929 |... i919 | ... | 1930 | 1930 | 1903 | 1923 | ... | 1933 
Pennsylvania 1935 | 1935 | 1921 | .. 33 | ... | 1998 | ... 1933 
Rhode Island we 1923 | 1923 | 1916 |... | 1934 | 
South Carolina 1922 | 1922 | |_1923 | 1922 | 1930 | 1932 | ... | 1922 | ... |... 
South Dakota 1935 | 1933 | 1923 | 1922 | 1935 | 1929 | ... | 1905 |... |... | 1935” 
Tennessee 1920 | 1931 | | 1925 | 1923 | 1931 | 1932 | ... | 1891 
Texas |... |_1923 1931_| 1923 | 1935 | 1928 |... | 1907 | 1033 
Utah 1931 | 1931 | 1933 | 1923 | 1923 ... | 1931 |... | 1901 1933 
Virginia 1843 | 1931 | 1934 ... | 1923 | 1935 | 19390 | ... | 1844 a 
Washington 1935 | 1932 | 1933 | 1921 |... | 1931 | 1933 1901 |... | 1933 | 1933 
West Virginia 1935 1921 | | 1923 | 1933 | 1933 | ... | 1887 |... | 1931 | 19338 
Wisconsin 1911 1910 | 1925 | 1935 | 1920 | 1929 | 1903 | 1927 | 1929 |... 
Wyoming | 1923 | ... | 1931 | ‘| 193 | ... | 1935 |... 
Total. 31 az_| 22 | is | 48 | | a8 | a7 | 46 | 47 23 
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NEW STATE TAXES 


Growth of the movement for diversification of taxes. 


By W. BROOKE GRAVES 


Professor of Political Science, Temple University 


and 


DAVID H. KURTZMAN 


Research Consultant, Pennsylvania Economic Council 


tempt to present in graphic form the 

story of the growth of the tax systems of 
the states. To a considerable extent, the chart is 
self-explanatory to anyone familiar with the 
problems of state taxation. 

Every effort has been made to ascertain the 
date at which each tax form was first used in 
each state, but certain difficulties have developed 
in the attempt to do this. The available studies 
of particular tax forms are naturally inclined 
to cite the most recent statute, and to ignore the 
date at which the tax form was first incorpo- 
rated as a part of the tax system of the state. 
Sometimes, however, the revision dates are im- 
portant. When numerous states have revised the 
same kind of tax law during the same period 
of time, it is likely to indicate a general effort 
to improve the legislation and to secure addi- 
tional revenue. The authors wish to acknowl- 
edge their indebtedness to Tax Systems of the 
W orld, published annually by Commerce Clear- 
ing House, Chicago. 
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Not all-inclusive 


No attempt has been made to include all of 
the tax forms used by the states; the more com- 
mon ones have been selected, and preference 
has been given to those forms for which reliable 
information has been compiled. 

The evidence seems to indicate that down to 
1900 the tax pattern of the states was relatively 
simple. Even down to the period of the World 
War the number of states adding new taxes in 
any one year was small. A considerable increase 
in the number of new taxes adopted occurred 


between 1919 and 1923, and an astonishing in- 
crease began in 1929 and reached its climax in 
1933. At the close of 1935, however, there were 
numerous states that were still using only four 
or five of the tax forms included in this study. 
On the other hand, Louisiana was using all but 
one of them, and California all but two. It 
would be interesting to inquire as to whether a 
wide use of these forms in a particular state in- 
dicated a better distribution of the tax burden, 
or whether it merely indicated the fact that a 
relatively larger amount of money was raised 
for governmental purposes in these states than 
in states using only a small number of the new 
tax forms. 


Classification difficult 


In compiling the data on which this chart 
is based, some difficulty has also been expe- 
rienced in the matter of classification. For in- 
stance, Pennsylvania has had a mercantile li- 
cense tax on the statute books since 1899; some 
authorities classify this as a sales tax, while 
others do not. In general, the sales tax raises 
more of these questions of classification than 
do the other forms, yet such questions do arise 
with other forms of tax. May one properly 
classify as an amusement tax a measure the ap- 
plication of which is restricted to horse racing? 
Such a measure seems more designed to dis- 
courage horse racing than to raise revenue, as 
a general amusement tax does. 

In spite of these difficulties, the chart may be 
helpful in indicating, somewhat more clearly 
than has been done before, the course of de- 
velopment of state tax policy in recent years. 
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States which have established Commissions 
on Interstate Codperation 
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SEVENTEEN STATES 


West Virginia’s speedy action in establishing 
a Commission on Interstate Cooperation in one 
day, as reported in the July issue of State Gov- 
ERNMENT, means that a minimum of seventeen 
states will have cooperative machinery for inte- 
gration with the Council of State Governments. 
These Commissions on Interstate Cooperation 
have already been asked to appoint members to 
the Interstate Commission on Crime and the 
Interstate Commission on Social Security. Sev- 
eral of them have participated in regional ar- 
rangements, such as the creation of the Inter- 
state Commission on the Delaware River Basin. 

Of broader importance than these arrange- 
ments, however, is the fact that these seventeen 
states have, by creation of Commissions on In- 
terstate Cooperation, prepared the machinery 
for participation in the Third General Assembly 
of the Council of State Governments, in Wash- 


ington, D. C., on January 21-24, 1937. Each state 
is entitled to three delegates, who will normally 
be the chairman of the Commission on Inter- 
state Cooperation (representing the Governor) ; 
the chairman of the Senate Committee on Inter- 
state Cooperation (representing the Senate); 
and the chairman of the House Committee 
on Interstate Cooperation (representing the 
House). These men can bring back the con- 
clusions of the General Assembly to their re- 
spective governors and legislatures. 

It will be necessary for the various legisla- 
tures to authorize appropriations for sending 
these delegates to the General Assembly as 
early as possible in January, 1937. It is expected 
that the technical interstate commissions will 
have a number of legislative proposals to present 
to the General Assembly for recommendations 
to the states. 
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SPIRIT OF THIRTY-SIX 


In 1636 “Roger Williams ... established here under God the first truly democratic state,” 
said Governor Green in proclaiming this year the three-hundredth anniversary of the found- 
ing of Providence. Roger Williams out-pilgrimmed the pilgrims when he fled from the in- 
tolerance of Puritans, whose rods have never dominated Rhode Island. 

Symbolic of this freedom is the Independent Man who, because he surmounts the capitol, is 
dependent upon one of the four marble domes in the world. But since the gleaming domes 
of the Taj Mahal, St. Peter’s in Rome, and the Minnesota capitol at St. Paul support no 
statuary, he stands peerless. 
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